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supporting the reversal of the trial court’s decision in such 
instances.’ 


§ 103.205 Objections at depositions later used at trial 
Where depositions are offered into evidence at a trial or hear- 
ing, the procedural rules governing the taking and conduct of de- 
positions generally require that objections as to “form” must be 
made in a timely and specific manner at the deposition; in short, 
counsel cannot wait until the deposition is offered into evidence 
at trial to lodge such objections. The reasoning behind the rule is 
obvious: where the objectionable testimony can be cured by 
rephrasing the question or eliciting additional foundational 
testimony from the deponent, the proponent of the evidence 
should be given the opportunity to rectify any perceived problem 
at the deposition. Objections on other grounds, such as relevancy, 
hearsay, or lack of personal knowledge, can be made for the first 
time at trial." l | ; 


§ 103.206 Motions in limine seeking to admit or exclude 
evidence | | 
Parties often file motions in limine seeking to exclude or admit 
evidence. The motions may be brought before trial or during trial, 
outside the jury’s presence. The motion may be oral or written. 
The purpose of such motions “is to obtain an advance ruling on 
admissibility of certain evidence.”' Although not expressly 
recognized by statute or court rule, evidentiary motions in limine 
are commonly used? var A pega ant 
Whether to file a motion in limine is a discretionary determina- 
tion; the court of appeals has pointedly rejected any suggestion 
“that lawyers should seek pretrial rulings on all evidentiary is- 
sues that might inspire an objection at trial,” Instead, the court 


offered the following counsel about when a motion in limine may 


be appropriate: 


While the following list is not exhaustive, we view a motion in lim- g 


"See Lilly, Principles of Evidence 
§ 2.3 (4th ed.). 


[Section 103,205] 


‘Castaneda by Correll’ v: 
Pederson, 176 Wis. 2d 457, 500 N.W.2d 
703, 708 (Ct. App. 1998), decision affd 
in part, rev'd in part on other grounds, 
185 Wis. 2d 199, 518 N.W.2d 246 (1994) 
(in a medical malpractice action no er- 
ror occurred when testimony given by 
medical experts in a deposition were 
read to the jury; although the experts’ 


Opinions were not given “to the requi- 


Site degree of professional probability,” 
€ opinions were not speculative; 


moreover, challenges to “any infirmity 
in the degree of certainty of their 
opinions” had to be lodged at the depo- 
sition under, — Wis. Stats. 
§ 804,07(8)(¢)1, or be deemed waived), 
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When the judge has “definitively” ruled on the pretrial motion, 
the record is ordinarily preserved for appellate purp 
Wisconsin case law provides that “[a] definitive pretrial r 
preserves an objection to the admissibility of evidence wi hout 
the need for an objection at trial, as long as the facts an 
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§ 103.3 Offers of proof | 

A ruling excluding evidence may be appealed by right only 
where there was a proper offer of proof. The “substance” of the 
excluded evidence must have been apparent from the context 
within which the questions were asked or made known to the 
trial judge through the offer of proof.’ | 

An offer of proof serves multiple purposes.* The first purpose is 
to make a complete record of the issue for appellate review. The 
second purpose, however, may be the most valuable function of 
the offer of proof. Properly made, the offer educates the trial 
judge about what the evidence is, what it is being used to show, 
and why it is admissible under the rules of evidence. Trial judges 
have neither time nor opportunity to immerse themselves as 
deeply into a case as the trial lawyers who are responsible for 
presenting it. The offer, then, may provide the judge with the 
perspective and background necessary to make an informed deci- 
sion on admissibility. Good trial judges are neither reluctant nor 
unwilling to rethink an earlier, possibly precipitous ruling based 


a party’s insurance coverage as rele- 
vant to punitive damages but left open 
the possibility that it might. be admis- 
sible in rebuttal: “In order to properly 
preserve a claim of evidentiary error 
for appeal, a litigant must raise the is- 
sue in a manner that gives the circuit 
court opportunity to make a ruling. If 
a court does not make a definitive pre- 
trial ruling on an issue raised by a 
party, the party must raise the issue 
during trial in order to preserve it for 
appeal. If the party does not do so, the 
issue is waived and we do not address 
it on appeal. Because Symons never 
asked the circuit court to allow it to 
present Benka’s testimony but not al- 
low evidence of its insurance in rebut- 
tal, Symons has waived the issue.”) 
(citations omitted). 


[Section 103.3] 


'E.g., State v. Dundon, 226 Wis. 
2d 654, 594 N.W.2d 780, 790 (1999) 
(“[W]hile the general rule in this state 
is that a circuit court must hear an of- 
fer of proof to determine whether evi- 
dence would supporta proffered de- 
fense before ruling on the relevancy of 
the evidence, itis not error for a circuit 
court to exclude evidence where it is 
clear that an offer of proof could not 
have shown that the defense was ap- 


plicable.”); State v. Williams, 198 Wis. 
2d 516, 544 N.W.2d 406, 415 (1996) 
(failure to make an offer of proof with 
respect to alleged inconsistent state- 
ments made by the witness to a private 
investigator; since the record con- 
tained no other information about the 
statements, the court declined to ad- 
dress the merits of the claim); State v. 
Echols, 175 Wis. 2d 653, 499 N.W.2d 
631, 637 (1993) (defendant who alleged 
denial of his right to cross-examine his 
accusers failed to make an adequate 
offer of proof showing the materiality 
of the evidence he sought to elicit). 

State v. Mayhall, 195 Wis. 2d 
53, 535 N.W.2d 473, 479 (Ct, App. 1995) 
(defendant waived objection that his 
cross-examination was impermissibly 
restricted when counsel declined to 
provide an offer of proof and the sub- 
stance of the disputed testimony was 
not apparent from the context in which 
the questions were asked). 


L ĉ?State v. Brown, 2003 WI App 34, 
q 17, 260 Wis. 2d 125, 659 N.W.2d 110 
(Ct. App. 2003) (offers of proof serve 
two purposes—“ ‘first, provide the 
circuit court a more adequate basis for 
an evidentiary ruling and second, es- 


tablish a meaningful record for appel: _ 


late review’ ”) (citation omitted). 
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*Compare State v. Pulizzano, 155 or whether his testimony ¢ 
Wis. 2d 633, 650, 456 N.W.2d 325, 333 cross-examination it would n 
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ficient” statement of the facts to 
warrant the conclusion or inference 
the proponent is urging trier of fact to 
adopt) with State v. Evers, 163 Wis 
2d 725, 472 N.W.2d 828,833 (Ct. App. 
1991) (failure to alert trial court to the 
exact nature” of proffered testimon 
vitiated any claim of error under Wi A 
Stats. $ 805.18(2)). Srna 

State v. Brown, 20 
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§ 103.3 


° ° ] ° . il- 
i is admissible. The proponent’s theory of admissibi 
e a to whatever grounds the opponent has raised in her 


objection.” 


f proof may be made orally or put in writing. Offers 
nab Madhe in limine may be renewed during the Hae 
This is in keeping with the prime purpose of the offer of Pryor 
which is to educate the trial judge about the theory o 
admissibility. Once the trial has begun and the court has heard 
opening statements and listened to some testimony, the judge 
may reassess the proffer in a new light. 

The proponent should always make an offer of proof where the 
circumstances warrant such action, unless the trial judge 
precludes it because of a time factor or other reason. Normally, 
there is no justification for refusing to allow a party to make an 
offer of proof. For reasons of judicial efficiency, the court may 
elect to postpone it until a scheduled recess or other break in the 


trial. 


In the absence of a technically adequate offer of proof, Wis. 
Stats. § 901.03(1)(b) also provides that excluded evidence may be 
reviewed as of right where the substance of the evidence was “ap- 
parent” from the “context” in which it was offered at trial. This is 
an appellate safety valve that is used only in the absence of a 
formal offer as described above.’ Counsel should be wary of rely- 


argument that it never knew was he- 
ing made to the court”), See also State 
v. Sarfraz, 2014 WI 78, J 43, 356 Wis. 
2d 460, 851 N.W.2d 235 (2014). 


°F.g., State v. Friedrich, 135 Wis. 
2d 1, 398 N.W.2d 768 (1987) Gnade- 
quate offer of proof); Marriage of 
Kettner v. Kettner, 2002 WI App 173, 
1 16, 256 Wis. 2d 829, 649 N.W.2d 317 
(Ct. App. 2002) Gn a family court ac- 
tion, held that the trial judge properly 


excluded hearsay for which the propo- | 


nent offered no hearsay exception); 
State v. Sveum, 220 Wis. 2d 396, 584 
N.W.2d 137, 142 (Ct. App, 1998) (out- 
of-court statement was properly ex- 
cluded as hearsay because it had pro- 
bative value only if offered to prove 
the truth of the matter asserted; at 
trial the proponent insisted that the 
statement was “not hearsay” and thus 
waived any claim that the evidence 
was admissible under Wis. Stats. 
$ 908.03(3) to show the declarant’s 
state of mind); State v. Keith, 216 Wis. 


ing on this relief valve since it is just a half step from waiver or 


2d 61, 573 N,W.2d 888, 897 (Ct. App. 
1997) (defense counsel unsuccessfully 
attempted to elicit the defendant’s own 
hearsay statements allegedly made to 
other witnesses; on appeal the court 
rejected this claim of error because the 
defense counsel neglected to offer Wis. 
Stats. §908.03(4), or any other hear- 
say exception, when offering the hear- 
say into evidence); Wengerd v. 
Rinehart, 114 Wis, 2d 575, 580, 338 
N.W.2d 861, 865 (Ct. App. 1983) (offer 
inadequate where proponent made no 
effort to explain the purpose or rel- 
evance of the proffered testimony by a 
lawyer). 


"E.g., Beech Aircraft Corp. v. 
Rainey, 488 U.S, 153, 173-74, 109 S. 
Ct. 489, 452, 102 L. Ed. 2d 445, 1989 
A.M.C. 441, 26 Fed. R. Evid. Serv, 257 
(1988) (over a vigorous dissent, the 
Court found that plaintiffs claimed er- 
ror involving the exclusion of evidence 
was apparent from the context, but 
only after scrutinizing the objections 
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§ 103.5 Hearing of jury f a 
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tably court and counsel will disagree over what is “inadmissible”; 
regardless of the precautions taken and the scrupulous behavior 
of counsel, “forbidden” information will be aired before the jury. 
Thus, the rule provides that the matters should be kept from the 
iury to the extent “practicable.” This should be understood as a 
rule of reasonableness. 

If the jury hears inadmissible evidence, a curative instruction 
admonishing the jury to disregard it is often deemed sufficient to 
vitiate the error. As a last resort, the trial court can grant a 
mistrial.® 
§ 103.6 Effects of evidentiary errors 

Trials are messy. Errors abound. This is to be expected. Trials 
are extemporaneous, unscripted, and anxiety-laden, One never 
knows what the next question or answer will be, much less 
whether opposing counsel will object and, if so, on what ground. 
Nor are lawyers compelled to object at trial. Trial judges are 
normally expected to rule within seconds of any objection, 
whether anticipated or not. Reflection, much less research or 
close analysis, is a luxury seldom available to the trial judge or 
lawyers. For every potential evidentiary objection foreseen before 
trial, there are many more that counsel could not have reason- 

ably anticipated. In sum, trials are seldom (if ever) faithful to the 
law of evidence in all its refined, hyper-technical splendor. 
Appellate courts are reluctant to reverse trial verdicts because 
of evidentiary errors or miscues, despite their ubiquity. A trial’s 
fidelity to the rules of evidence is never the point. Reversals and 
new trials inevitably beget a fresh set of errors. Retrials are often 
misbegotten efforts by witnesses with dimmed memories to recall 
what they said years earlier, often without much success. New 
trials, then, are never an efficient use of resources and seldom 
serve justice or enhance fact finding. Such concerns are reflected 
in the law’s helter-skelter approach to evidentiary errors at trial. 
Evidentiary error is implicitly defined in Wis. Stats. § 901.03(1) 
as a non-harmless error. The rule provides that “lelrror may not 
be predicated upon a ruling which admits or excludes evidence 


*Mistrials demanded by the 
State must meet the test of manifest 
necessity, otherwise double jeopardy 
precludes a new trial. See State v, 
Troka, 2016 WI App 35, 369 Wis. 2d 
193, 880 N.W.2d 161 (Ct. App. 2016) 
(when the State demanded a mistrial 
and the defense objected, double jeop- 
ardy precluded a new trial absent a 
manifest necessity); State v. Collier, 
220 Wis. 2d 825, 584 N.W.2d 689 (Ct. 
App. 1998) (holding that the defen- 


dant’s retrial was barred by the double 
jeopardy because the prosecution im- 
properly triggered a mistrial; criticiz- 
ing the State’s overhasty push for mis- 
trial because of an alleged evidentiary 
miscue, the court commented on the 
“endless example” of cases in which 
“the effects of testimony elicited by the 
state that are unfavorable to the defen- 
dant have been erased or rectified 
through a curative instruction”). 
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State v. Jackson, 2014 WI 4, 
g 44, 352 Wis. 2d 249, 841 N.W.2d 791 
(2014) (no new. trial because of an er- 
roneous exercise of judgment if the er- 
ror was harmless; harmlessness is a 
de novo determination). See State v. 
Dyess, 124 Wis, 2d 525, 547, 370 
N.W.2d 222, 23-34 (1985); Heggy V. 


r, 156 Wis. 2d 186, 456 N.W.2d_ 


845, 850 (Ct. App. 1990). 
[Section 103.601] 


g Wis, Stats. § 901.03 Judicial 


il Committee’s Note, discussing 


the formulation of the test set forth in 


Wold y. State, 57 Wis. 2d 344, 204 
N.W.2d 482 (1973), The Wold formula- 
tion was arguably modified by State v, 
Dyess, 124 Wis, 2d 525, 541 n,9, 370 
PNA: rn n,9 (1985), i, 

_ See also Martindale v, Rip] 
2001 WI 113, 4.31, 49 69-73, 246 Wi 
2d 67, 629 N,W.2d 698 (2001) (errone- 
ous exclusion of expert testimony on 
causation, coupled with the opponent’s 
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in the o 
warranted a new trial), Manin 


24 


246 Wis. 2d 67, 629 N.W.2d 698 ( 


hA g 


SNRA 
acti 


i 
n 
$ 


elaborated upon the Dyess 
which in turn builds upon ‘Wis, 
$ 805.18(2) and § 901.03: “The: 
dard for harmless error is wh 
there is a ‘reasonable poss ibil its 
the error contributed to the ou 
of the action or proceeding at iss 
‘reasonable possibility’ of a dif 
outcome is a possibility suf ici 
undermine confidence in the out 


Martindale v. Ripp, 2001 WI 118 


ia 
$ 
be 


ty 
i 
E 


(citation omitted). Martindale 
pe compared with Gree 1 v. Sat 

ephew AHP, Inc., 2001 WI 109, 
99, 245 Wis. 2d 772, WE é 


Prod, Liab, Rep. (CCH) P 16122 


(erroneous admissi qua 
expert was irme aO WM) = 
eral other sources, whick 

not affected by error"). a i 
State v. Dyess, 124 Wis. 2 
REAL N.W.2a 292, 23 3-34 
450 y, Grutzner, 156 Wis. 2 
pits 845, 850 (Ch 
W197, 4 5, 328 Wis oa V. 
350 (2010) (“We hold th: 


ivipeNCE—GENERAL PROVISIONS § 103.601 
as distinct from problems such as discovery violations, faulty jury 
instructions, or sufficiency of evidence. ; 

The harmless error standard defies precise formulation. The 
root of the frustration may be the misguided belief by some that 
harmless error should be encapsulated into a tidy doctrinal pack- 
age that can be readily applied in a given case. Such precision is 
neither attainable nor desirable,” Harmless error represents less 
a “rule” of procedure than it does a judicial attitude or philosophy 
toward the conduct of trials. In State v. Dyess, the supreme court 
offered these wise observations about the harmless error stan- 
dard that apply to both civil and criminal trials: 

This court for years has been struggling with methodology to 
rationalize upholding a conviction despite the acknowledgment that 
error has been committed. Certainly, many errors in the course of 
trial are of a trivial nature and affect the final result not one whit. 
Hence, it is reasonable, in accordance with public policy and judicial 
economy, to affirm convictions unless it is apparent that the proce- 
dure has been unfair, rights have been subverted, or an injustice 
has been done. Most errors are truly harmless. Nevertheless, the 
great virtue of our legal system—at least its great objective—is that 
only the guilty be convicted and even the guilty be convicted only 
by due process of law after guilt has been demonstrated beyond a 
silico H doubt. Hence, when error is committed, a court should 
be sure that the error did not affect the result or had only a slight 
effect. While our numerous efforts to adopt an ad hoc “harmless er- 
ror” methodology cannot be said to have resulted in a course of 

injustice, they do not reveal a coherent articulable philosophy con- 
sistent with the elementary principles stated above. When it is 
clear that error has been committed we should be sure that the er- 
ror did not work an injustice. The only reasonable test to assure this 
result is to hold that, where error is present, the reviewing court 
must set aside the verdict unless it is sure that the error did not 


Stats. § 805.15(1)] nor [Wis, Stats. 
$ 806.07(1)(g) or (h)] are available 
procedural mechanisms for a convicted 
criminal defendant to challenge his or 
her conviction or sentence. We further 
hold that Wisconsin circuit courts do 
not have the inherent authority to or- 
der a new trial in the interest of justice 
when a case is not before the court 
under a proper procedural mechanism, 
Therefore, the circuit court did not 
have the authority to order a new trial 
in this case, Finally, we decline to 
exercise our authority to order a new 
trial for Henley because his case was 


fully tried and justice has not miscar- 
ried,”), 


influence the jury or had such slight effect as to be de minimus.’ 
We know that trial error is inevitable, yet how much error are 


"See the oft-cited Harry T. 
Edwards, To Err Is Human, But Not 
Always Harmless: When Should Legal 
Error Be Tolerated?, 70 N.Y.U. L. Rev. 
1167 (1995). See also Greabe, The 
Riddle of Harmless Error Revisted, 54 
Hous, L, Rev. 59 (2016). 


‘State v. Dyess, 124 Wis. 2d 525, 
540-42, 370 N,W,2d 222, 280-81 (1985) 
(emphasis added) (notes omitted), The 
supreme court also reviewed the “prej- 
udice” standards set forth by the Su- 
preme Court in Strickland v. 
Washington, 466 U.S, 668, 104 S. Ct. 
2052, 80 L. Ed, 2d 674 (1984), conclud- 
ing that Strickland confirmed that 
“there are few meaningful distinctions 
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among the various formulations of the 
test for prejudice.” Dyess, 124 Wis. 2d 
at 545, 370 N.W.2d at 232. 

5See State v. Anderson, 2006 WI 
77, JJ 114-115, 291 Wis. 2d 673, 717 
N.W.2d 74 (2006) (overruled on other 
grounds by, State v. Alexander, 2013 
WI 70, 349 Wis. 2d 327, 833 N.W.2d 
126 (2013)) (observing that the harm- 
less error standard in criminal cases 
has been stated in alternative ways, 
but finding the trial court’s errors prej- 
udicial under any formulation: “The 
court has formulated the test for harm- 
less or prejudicial error in a variety of 
ways. The United States Supreme 
Court set forth a test for harmless er- 
ror in Chapman v. California, 386 U.S. 
18. Under Chapman, the error is 
harmless if the beneficiary of the error 
proves ‘beyond a reasonable doubt that 
the error complained of did not con- 
tribute to the verdict obtained.’ ‘In 
recent years, the United States Su- 
preme Court and this court, while 
adhering to the Chapman test have 
also articulated alternative wordin 
See, e.g., [Neder y, US., 527 US A 
2-3, 119 S. Ct, 1827, 144 L, Ed, 24 35 
99-1 U.S, Tax Cas, (CCH) P 50586, 84 
A.F.T.R.2d 99-2668 (1999); State © 
Weed, 2003 WI 85, 4 29, 263 Wis 9; 
434, 666 N.W.2d 485 (2003); Stat ag 
Harvey, 2002 WI 9, 4 48 n.14. 254 W” 
2d 442, 647 N.W.2d 189 (2009) > we 
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hrase “substantially sway.” In determining whether an eviden- 
tiary error was harmless, the court will look to the totality of the 
circumstances, including the nature of the error, the frequency of 
the strength of the other evidence.’ There are in- 
stances where “otherwise harmless errors” have a “cumulative ef- 
fect” that warrants reversal. Finally, the courts occasionally use 
harmless error analysis to support or to reject plain error 


the error, and 


arguments. 


Doctrinal vagaries aside, some authority contends that the 


aa 


8See Barber v. City of Chicago, 
725 F3d 702, 715, 92 Fed. R., Evid. 
Serv. 14 (7th Cir. 2018) (“we examine 
the error in light of the entire record, 
and a new trial will be granted only if 
we are unable to say with fair assur- 
ance that the error did not substan- 
tially sway the jury”). See Graham, 
Handbook of Federal Evidence § 103.1 
(7th ed.). See also Giannelli, 
Understanding Evidence. § 6.12 n. 101 
(4th ed.) (citing authority). 
"See State v. Dyess, 124 Wis. 2d 
at 545-47. 
For cases finding reversible er- 
ror, e.g.: Dyess, 124 Wis. 2d at 545 
(trial court’s instruction regarding a 
“presumption” of negligence contra- 
vened Wis. Stats. § 903.03); Haack v. 
Temple, 150 Wis. 2d 709, 442 N.W.2d 
522, 525 (Ct. App. 1989) (exclusion of 
testimony by plaintiffs surgeon and 
an attending nurse in a medical mal- 
practice case affected a substantial 
right warranting a new trial); State v. 
Hinz, 121 Wis. 2d 282, 289, 360 N.W.2d 
56, 60 (Ct. App. 1984) (exclusion of 
blood aleohol chart affected defen- 
dant’s substantial rights). 

For cases finding harmless er- 
ror, e.g. Estate of Hegarty ex rel, 
Hegarty v, Beauchaine, 2006 WI App 
248, | 152, 297 Wis. 2d 70, 727 N.W.2d 
857 (Ct. App. 2006) (complex medical 
malpractice case wherein the court af- 
firmed the verdicts despite multiple 
assertions of evidentiary errors); State 
y, Wille, 2007 WI App 27, 181, 299 
dh 2d 531, 728 N.W.2d 343 (Ct. App. 
mine (upholding defendant’s convic- 
al n for causing death by procuring 

cohol for a minor: “We conclude that 
even if the trial court erred in allow- 
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ing the coroner to testify as to the 
victim’s alcohol and drug test results, 
no ‘substantial right’ of Wille’s was af- 
fected by the admission of the testi- 
mony in question, see [Wis. Stats. 
§ 901.03(1)], and further, that ‘it is 
“clear beyond a reasonable doubt that 
a rational jury would have found 
[Wille] guilty” without hearing the 
challenged testimony. The State was 
under no obligation to establish the 
level of alcohol in Meshak’s blood at 
the time of the accident, or even to 
prove that he was intoxicated to the 
degree required for a conviction. . . 
The absence of other drugs in Me- 
shak’s system also was not an element 
of the State’s case.”) (citations and 
internal quotes omitted); State v. 
Jackson, 216 Wis. 2d 646, 668, 575 
N.W.2d 475, 485 (1998) (harmless er- 
ror in the admission of a “vitriolic” and 
“inflammatory” letter written by the 
defendant); State v. Sonnenberg, 117 
Wis. 2d 159, 344 N.W.2d 95 (1984) (er- 
ror involving admission of extrinsic ey- 
idence on a collateral issue); Sumnicht 
v, Toyota Motor Sales, U.S.A., Inc., 121 
Wis. 2d 338, 376, 360 N.W.2d 2, 19 
(1984) (no substantial rights affected 
where trial court refused to strike evi- 
dence that had been admitted as rele- 
vant to a negligence claim, where the 
negligence claim was later dismissed). 


‘0h g., Barber v. City of Chicago, 
725 F.8d 702, 715, 92 Fed. R. Evid. 
Serv. 14 (7th Cir, 2018) (two errors 
involving evidence of plaintiff's prior 
arrest and a prior conviction consti- 
tuted reversible error, where plaintiff 
sued police officers for a bad arrest 
and physical mistreatment). ce 

"E,g., State v. Sonnenberg, 117 
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sible evidence presented by the opposing party. The record must 
show, however, that the door was opened (“the fire lit,” etc.) in 
the first place.® Moreover, the inadmissible evidence must re- 
spond to the earlier, inadmissible evidence.’ Put differently, it 
must “cure” the unfair prejudice and remedy whatever fundamen- 
tal unfairness the opposing party first injected, as stated in the 
quote above. For example, when one party presents otherwise 
inadmissible evidence, such as a party’s “good” character in a 
civil case, the opponent may respond with proof of the party’s 
“bad” character. Although the Wisconsin Rules of Evidence 
proscribe the use of character evidence in civil cases for such 
purposes (see § 404.3), the first party is said to have “opened the 
door” to the character proof. More generally, the inadmissible ev- 
idence must respond to whatever door was initially and improp- 


erly opened. 


Although the result is rationalized on a variety of grounds, 
generally the courts have been receptive to allowing a party to 
fight ostensibly inadmissible evidence with its own otherwise 
inadmissible evidence, subject to the discretion of the trial court. 
A critical, if not dispositive, issue is which party triggered the 
controversy in the first, place. Parties cannot open their own doors 
by first injecting an issue and then crying foul when the opponent 
responds. The supreme court put it nicely when it refused to 
permit a party “to beat the door down on his own initiative.”® The 
cases do not dwell on the absence of an objection that may have 


that the police officers had drawn their 
guns during the defendant’s arrest.”). 


U.S. v. Prude, 489 F.3d 873, 880 
(7th Cir. 2007) (contrary to the Govern- 
ment’s contention, the door had not 
been opened but the defendant’s fail- 
ure to object meant that plain error 
review governed the issue). 


’E.g., Valadez v. Watkins Motor 
Lines, Inc., 758 F.3d 975, 981-82, 94 
Fed, R. Evid. Serv, 1334 (8th Cir, 2014) 
(“The remedy for improper evidence is 
not always additional improper evi- 
dence. The doctrine of opening the 
door is more limited than that, Evi- 
dence allowed through the open door 
Must rebut something that had been 
elicited.” The rebuttal evidence offered 
to cure the error must be commensu- 
rate with the magnitude of the error 
itself, or the extent to which the door 
was opened, Otherwise, courts risk 
subverting the doctrine of opening the 
door “into a rule for injection of preju- 


dice.” Quite simply, a minor mistake 
by one party does not give permission 
to an opposing party to admit any and 
all otherwise inadmissible evidence 
that it so desires.”) (citations and 
internal quotation marks omitted), 
*State v. Burns, 2011 WT 22, 9 43 
n.28, 332 Wis. 2d 730, 798 N.W.2d 166 
(2011) (“We also note that ‘in Wiscon- 
sin, when one party accidentally . . . 
takes advantage of a piece of evidence 
that is otherwise inadmissible, the 
court may, in its discretion, allow the 
opposing party to introduce otherwise 
inadmissible evidence if it is required 
by the concept of fundamental fairness 
to cure some unfair prejudice.’ Here, 
the circuit court exercised its discre- 
tion and decided that the best course 
of action was to continue with the trial 
and not disrupt any of the court’s pre- 
trial rulings.”) (citation omitted) (em- 
phasis original), 
See also State v. Jackson, 216 
Wis. 2d 646, 665, 1 35, 575. N.W.2d 
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475, 483 (1998) (“[A]s the dissent in 
the court of appeals decision acknowl- 
edged, this is not a case of the State 
accidentally or purposefully opening 
the door to take advantage of a partic- 
ular piece of evidence that had previ- 
ously been ruled inadmissible, thereby 
requiring this court to apply the doc- 
trine of curative admissibility. This is 


a case of the defendant attempting to — 


beat the door down on his own initia- 
tive by taking advantage of a question 
which did nothing more than sum- 
marize the theory repeatedly asserted 
by the defense that the complainant 
was acting vindictively over a financial 
dispute. To declare the State’s ques- 
tion in this case sufficient to open the 
door would effectively prohibit the 
State from revisiting the defendant's 
earlier testimony in any way.”) (cita- 
tions omitted); Jones vy. Dane County, 
195 Wis. 2d 892, 537 N.W.2d 74, 88-89 
(Ct. App. 1995) (“Notwithstanding a 
prior trial court order prohibiting this 


erly allow limited follow-up onsen 
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n?) of plain error, The supreme court has specifically eschewed 
mpt to articulate a test, acknowledging that there is no 
d fast classification” relative to its application or the 
he “rule.”? Rather, the existence of plain error will 
facts of the particular case. Of particular importance 


is the quantum of evidence properly admitted and the serious- 


ness of the error involved.* 


The plain error doctrine is functionally allied with the power 


inve 


interest of justice, Wis, Stats. § 7 


sary but, on the contrary, must often 
intervene to protect the defendant 
from the mistakes of counsel.” 


Virgil v. State, 84 Wis. 2d 166, 193 n.4, 
267 N.W.2d 852, 866 n.4 (1978). 


“See Virgil v. State, 84 Wis. 2d 
166, 190-91, 267 N.W.2d 852; 864 
(1978). 
See also State v. Jorgensen, 
2008 WI 60, J 22, 310 Wis. 2d 138, 754 
N.W.2d 77 (2008) (plain error is fact 
intensive, “no bright-line rule exists to 
determine automatically when rever- 
sal is warranted”). In a concurring 
opinion, Chief Justice Abrahamson set 
forth the following general approach: 
“The majority opinion rightfully notes 
that there is no bright line test for 
when an error constitutes ‘plain error’ 
or when reversal is mandated. Rather, 
courts must weigh the particular facts 
of each case to determine whether 
reversal is warranted. To that end, I 
would follow the analysis I have set 
forth: Plain error may be found when 
the court’s overall conclusion is that 
there was error; the error is obvious; 
and the State fails to meet its burden 
of proving that the error did not affect 
substantial rights.” 2008 WI 60, at 
{| 60 (notes omitted), 


Virgil, 84 Wis, at 191-92, 267 
N.W.2d at 864, 

See also State y, Jorgensen, 
2008 WI 60, 4 23, 19 36-37, 310 Wis, 
2d 138, 754 N,W.2d 77 (2008) (“If the 
defendant shows that the unobjected 
to error is fundamental, obvious, and 
substantial, the burden then shifts to 
the State to show the error was harm- 
less, To determine whether an error is 


sted in Wisconsin appellate courts to grant new trials in the 
51.06 provides: 


harmless, this court inquires whether 
the State can prove ‘beyond a reason- 
able doubt that a rational jury would 
have found the defendant guilty ab- 
sent the error[].’ This court has identi- 
fied several factors to assist in deter- 
mining whether an error is harmless: 
(1) the frequency of the error; (2) the 
importance of the erroneously admit- 
ted evidence; (8) the presence or ab- 
sence of evidence corroborating or 
contradicting the erroneously admit- 
ted evidence; (4) whether the errone- 
ously admitted evidence duplicates 
untainted evidence; (5) the nature of 
the defense; (6) the nature of the 
State’s case; and (7) the overall 
strength of the State’s case. If the 
State fails to meet its burden of- prov- 
ing that the errors were harmless, 
then the court may conclude that the 
errors constitute plain error”; held 
that plain error warranted reversal of 
a bail jumping conviction because, in 
part, the trial judge read a transcript 
from an earlier proceeding in which 
the same judge effectively provided 
“unsworn testimony” of defendant’s 
intoxicated appearance, as did the 
prosecutor in the closing argument) 
(citations omitted) (internal quotations 
omitted); State v. Sonnenberg, 117 
Wis. 2d 159, 177, 844 N.W.2d 95, 
108-04 (1984) (indicating that the 
plain error doctrine should be used 
“sparingly,” the court found no such 
error in the erroneous admission of 
extrinsic evidence on a collateral im- 
peachment issue; the court also held 
that the error would have been found 
harmless had a proper objection been 
lodged at trial), 
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sirable and not very useful to attempt to verbalize any such 


formulation. 


Plain error may be tied to the discretionary reversal standard 
through either of the two classes described above by the supreme 


court. In particular, the 


court has concluded that the real 


controversy Was not fully tried where “important evidence” was 
erroneously kept from the jury or where improper evidence was 


put before the jury.’ 


$ 103.8 Ineffective assistance of counsel and evidence 


law 


A distressingly large number of cases address evidence issues 


through the avenue of ineffective assistance of counsel. Many 
involve claims of plain error because trial counsel did not object 
or make an appropriate offer of proof (see §§ 103.2,to 103.3). 


Criminal defendants are entitl 
counsel by the Sixth Amendment. 


ed to the effective assistance of 


Claims of ineffective assistance 


of counsel are raised in postconviction proceedings. They require 
a showing that counsel’s performance was (1) deficient; and (2) 
prejudicial to the defendant. In evidentiary terms, the deficiency 
may take on myriad forms, as, for example, the absence of a 
proper objection, omitting presentation of helpful evidence, and 
failure to conduct an effective direct or cross-examination. The 
required prejudice is a reasonable probability that, absent the er- 
ror, the result of the trial or hearing would have been different.’ 
Not all evidentiary miscues spell deficient performance. There 


7Vollmer v. Luety, 156. Wis. 2d H 


456 N.W.2d 797, 805-07 (1990) (re- 
viewing prior case law and discussing 
the different circumstances that have 
justified discretionary reversals). 

E.g., State v. Hartman, 145 Wis. 
2d 1, 426 N.W.2d 320, 323 (1988) (real 
controversy in interest not tried where 
trial court erroneously admitted statis- 
tical evidence against the criminal 
defendant), State v, Romero, 147 Wis. 
2d 264, 432 N.W.2d 899, 905 (1988) 
(erroneous admission of opinion evi- 
dence regarding sexual assault vic- 
tim’s “truthfulness” about the specific 
incident warranted a new trial), 


[Section 103.8] 


'E.g., State v, Morales-Pedrosa, 
2016 WI App 38, 9 16, 4 17, 1 26, {| 80, 


is a “strong presumption” that counsel provided adequate 


369 Wis. 2d 75, 879 N.W.2d 772 (Ct. 
“App. 2016) (finding no deficiency in 


trial counsel’s failure to object to 
expert testimony that 90 percent of 
child sex abuse reports are “true” and 
no prejudice in not objecting to testi- 
mony that the defendant had sex with 
his wife at the same age as the victim); 


State v. Tobatto, 2016 WI App 28, 1 15, 


368 Wis, 2d 800, 878 N.W.2d 701 (Ct. 
App. 2016) (trial counsel not ineffec- 
tive in failing to remove a prospective 
juror who had not demonstrated sub- 
jective bias); State v. Honig, 2016 WI 
App 10, 91 27, 139, 866 Wis. 2d 681, 
874 N,W.2d 589 (Ct. App. 2015) (re- 
versible error occurred because of trial 
counsel’s deficient performance in fail- 
ing to call a helpful witness and in fail- 
ing to exclude “bad acts” evidence), 
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EVIDENCE— GENERAL PROVISIONS § 104.1 


(5) Weight and credibility. This section does not limit the 
right of a party to introduce before the jury evidence relevant to 
weight or credibility. 

(S.Ct. Order, 69 Wis 2d R1, R14 (1973); amended L.1975, c. 184, § 1; L.1975, 

c. 421, § 467; 1985 Act 275, § 3; 1987 Act 332, § 64(1); 1991 Act 32, § 146. 

1991 Act 269, § 1161um; 1998 Act 97, § 12g; 1993 Act 227: 1995 Act 456, 

§ 4; 2005 Act 277, § 43; 2007 Act 116, § 28). 


AUTHOR’S COMMENTS 
§ 104.1 Overview; questions of admissibility under Wis. Stats. 
§ 901.04(1) 
§ 104.2 Conditional relevancy determinations 
§ 104.3 Hearing of jury 
§ 104.4 Testimony by accused 
§ 104.5 Weight and credibility 


§ 104.1 Overview; questions of admissibility under Wis. 
Stats. § 901.04(1) | | 

One of the fundamental problems in the law of evidence is the 
demarcation of the roles of judge and jury. The unhelpful bromide 
that questions of law are for the judge and questions of fact for 
the jury has long been discarded as an inaccurate description of 
what occurs and a useless method for delineating the respective 
roles. Wis. Stats. § 901.04 recognizes that the judge must neces- 
sarily determine many questions of fact in applying the rules of 
evidence. It sets forth parameters for the respective roles of judge 
and jury in determining admissibility while also establishing ‘a 
procedural framework for the judge when acting as trier of fact 
on these matters. The rule separates admissibility issues into 
two realms: (1) issues of conditional relevancy governed by Wis. 
Stats. § 901.04(2) (discussed in the next section) and (2) all other 


preliminary questions of admissibility, which are controlled by 
Wis. Stats. § 901.04(1), discussed in this subsection. The 
Wisconsin rules are substantively identical to Fed. Rr. Evid. 
104(a) and (b).' 

In its “jurisdictional” dimension, Wis. Stats. § 901.04(1) 
Provides that the judge “shall” determine the following “prelimi- 
nary questions”: ) 

. 1. the qualifications of a person to be a witness; 
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It is sometimes difficult to distinguish those preliminary ques- 
tions of fact solely allocated to the judge from those in which the 
jury plays a role (conditional relevancy), The United States 
Supreme Court, quoting one commentator, observed that “[pler- 
haps it is a task, like riding a bicycle, that is easier to do if you 
do not think too much about what you are doing.” The short cat- 
alogue of issues for the judge set forth in Wis. Stats. § 901.04(1) 
solves a few of the problems but the rule provides no other test. 
The federal Advisory Committee offered the following examples: 

The applicability of a particular rule of evidence often depends 
upon the existence of a condition. Is the alleged expert a qualified 
physician? Is a witness whose former testimony is offered unavail- 
able? Was a stranger present during a conversation between at- 
torney and client? In each instance the admissibility of evidence 
will turn upon the answer to the question of the existence of the 
condition. Accepted practice, incorporated in the rule, places on the 
judge the responsibility for these determinations. 


In general, issues that call for an application of a particular 
rule, such as the definition of hearsay, are within § 901.04(1); one 
cannot expect jurors to grapple with the arcana of evidence 
doctrine. Issues about authentication of evidence or credibility of 
witnesses squarely fall within the orbit of conditional relevancy 
because they relate to the jury’s life experiences and common 
sense, skills that do not require the parsing of rules. Put bluntly, 
if the issue compels one to look at the rules or, heaven forbid, an 
evidence book, it is for the judge. 

The case law provides some additional guidance. The founda- 
tional facts relating to the definition of hearsay or its myriad 
exceptions and exemptions are preliminary questions of fact for 
the judge. The judge’s task, however, is simply to decide whether 
the hearsay rule is satisfied. Once the statement is admitted, the 


°U.S. v. Zolin, 491 U.S, 554, 564 
n.7, 109 S, Ct. 2619, 2626 n.7, 105 L, 
Ed. 2d 469, 89-1 U.S. Tax Cas, (CCH) 
P 9380, 27 Fed, R. Evid, Serv. 833, 63 
A.F.T.R.2d 89-1488 (1989), quoting 
Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
$ 5052 (2d ed,), See 21A Wright & 
Graham, Federal Practice and Proce- 
dure, § 5052 (2006) for the author's 
current analysis of the issue (which 
retains the same quote a p, 48), 


"Fed, R, Evid, 104(a) advisory 
committee’s note (citations omitted), 
See also Bourjaily v, U.S., 483 U.S, 
171, 173-75, 107 S, Ct. 2775, 2778-79, 
97 L. Ed, 2d 144, 22 Fed, R, Evid, Serv. 


1105 (1987) (responsibility of the judge 
to decide “technical requirements of 
evidentiary Rules, which embody cer- 
tain legal and policy determinations”). 


*Bourjaily v. U.S., 483 U.S. 171, 
107 S. Ct. 2775, 97 L. Ed. 2d 144, 22 
Fed. R. Evid. Serv. 1105 (1987) (held 
that issues of fact and law under the 
coconspirator “exception” are for the 
trial judge, not the jury, applying Rule 
104(a)), Wisconsin case law is in ac- 
cord, 

See State v. Blair, 164 Wis. 2d 
64, 473 N.W.2d 566, 571 (Ct. App. 1991) 
(admission of expert testimony under 
Wis, Stats, § 907,02 is for the trial 
judge under Wis, Stats. § 901.04(1)); 
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tions, this restriction applies only to those situations in W 
the judge has already determined that a privilege in fa 
applicable. Thus, inquiries involving the existence of a privilege 
communication or the applicability of an exception to the: 
lege do not somehow disable the judge from loo ing a 
questioned evidence. The review can be conducted in camera an 
again, the judge may consider even the allegedly privi 
information." | | a 
Preliminary questions of admissibility are governed by he 
preponderance of the evidence standard.” The proponent í 
evidence bears the burden of proof, that is, the burden 0 ne 
ing the judge on all issues of fact and law necessary for 


sibility by a preponderance (“more likely than not”) of 


ee eee 1139. yy fd + 
State v. Frambs, 157 Wis. 2d 700, 460 (applying th i ; 
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evidence. This principle applies in civil and criminal cases. 

Except in cases of judicial notice under Wis. Stats. § 902.01, a 
question of fact decided by the judge under Wis. Stats. § 901.04(1) 
is not binding upon the jury. As gatekeeper, the judge decides 
what information is considered by the jury, at least where there 
is an objection. The weight and probative value of the evidence 
are left to the jury." 


§ 104.2 Conditional relevancy determinations 
The doctrine of conditional relevancy is set forth in Wis. Stats. 

§ 901.04(2). When the relevancy of evidence (fact A) turns upon 
the fulfillment of a condition of another fact (fact B), the judge 
may admit it (fact A) provided there is evidence sufficient to sup- 
port a finding of the “fulfillment of the condition” (fact B). For 
example, most issues of witness credibility raise conditional rele- 
vancy concerns. That is, the jury may rely on the witness's 
testimony only if it is correct; if she is honestly mistaken or, 
worse, lying, the testimony is wrong and should not be relied 
upon. Yet the judge’s role is to determine only whether the 
witness’s testimony is reasonably believable; we leave it to the 
jury to determine the “weight” of the evidence. The Wisconsin 
rule is substantively identical to Fed. R. Evid. 104(b). 

The rule mandates no order of proof, instead reposing the mat- 
ter to the trial judge’s sound discretion: evidence of the conditional 
fact may be elicited before or after the principal evidence. 

Conditional relevancy, in general, requires the judge to play 
the role of limited gatekeeper, screening evidence only to assure 
that there is sufficient proof to support a rational finding of the 
conditional fact. It thus balances the jury’s role as trier of fact 
and the judge’s duty to ensure rational factfinding at trial. 

The preponderance of the evidence standard. governs condi- 
tional relevancy just as it does preliminary questions of admis- 
sibility generally. Yet in keeping with the judge’s limited 

gatekeeping role in conditional relevancy, the judge’s authority is 
circumscribed. The Supreme Court has explained that the “trial 
court neither weighs credibility nor makes a finding” that the 
proponent has proved the conditional fact by a preponderance. 
Rather, the “court simply examines all the evidence in the case 
and decides whether the jury could reasonably find the conditional 
fact. . . by a preponderance of the evidence.” In so deciding, the 
judge must consider the evidence in its entirety.’ This doctrine 
controls in civil and criminal cases. Wisconsin case law is in 


13 : i 

See Wis. Stats. § 901.04(6). 25 Fed. R. Evid. Serv. 1 (1988). The 

reser on Wie. Okan Court stressed that under Rule 104(b) 
ection 104,2] the trial court must assess all items of 


‘Huddleston v. U.S., 485 U.S. evidence, and that the “ ‘sum of an ev- 
681, 108 S. Ct. 1496, 99 L. Ed. 2d 771, identiary presentation may well be 
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greater that its constituent parts.’ ” 
108 S.Ct, at 1502, quoting Bourjaily v. 
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testimony 4 


§ 104.3 Hearing of jury 


In most cases little is gained if the jury actually sees or hears 


i i v excluded. Curative instructions, in 

Eie OR AR AARUN aliY effective at best and likely to only 
P aderscore the damages done.' Wis. Stats. § 901.04(3) empowers 
the judge with considerable discretion to shield the jury from 
lawyerly skirmishes (and worse) over admissibility. Although the 
rule specifies several evidentiary issues that “shall be heard 
outside the jury’s presence, it also allows the judge to conduct 
such hearings on “[a]ny preliminary matter if the interests of 
justice SO require.” For example, in civil litigation disputes over 
expert testimony may be best resolved outside the jury's presence 
during or even before trial. Privileged matters are covered by the 
parallel contours of Wis. Stats. § 905.18(2) (claiming privilege 
without knowledge of jury). ; 

Wis. Stats. § 901.04(3)(a) mandates that hearings on the admis- 
sibility of “confessions” must in all cases be conducted out of the 
hearing of the jury. The rule tracks what is generally required by 
constitutional doctrine. All issues surrounding the admissibility 
of admissions by a criminal defendant are implicated. These 
include the voluntariness of the statement, compliance with the 
Miranda doctrine, and any sixth amendment right to counsel 
issues. 

Wis. Stats. § 901.04(3)(a) differs from Fed. R. Evid. 104(c), 
which gives a criminal defendant the right to a hearing outside 
the jury’s presence on any issue when the accused is a witness, 
Although the Wisconsin rule recognizes no such “right,” the judge 
maintains the discretion to grant such a request under subsec- 
tion (3)(d).” xa 

The rule also commands that in specified criminal prosecutions 
the court must conduct admissibility hearings outside the jury’s 
presence. The named offenses involve sex-related crimes and 
implicate issues relating to the discovery of medical records and 
rape shield-type protections.” 


§ 104.4 Testimony by accused 
Wis. Stats. § 901.04(4) is an exception to the sweeping scope of 
cross-examination contained in Wis. Stats. § 906.11, which 


‘Huddleston v, U.S,, 485 U.S, Evidence § 5042 (2d. ed.), 


681, 108 S. Ct. 1496, 1501 n.7, 99 L. *See Wis, Stats. § 901,04(8) Judi- 
d. 2d 771, 25 Fed. R, Evid, Sery, 1 cial Council Committee’s Note, observ- 
(1988), ing that this section was consistent 
[Section 104.3] with prior cases cited in the note, 


3 
‘ f See Wis, Stats, $$ 971.81(11) 
Fed See Wright and Miller et al, 972,11(2), These sections are more 
ederal Practice and Procedure, fully discussed at § 420.1, 
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Ev! 
spility regardless of whether admissibility involved conditional 
relevancy or a preliminary question for the judge alone. It is 
identical to Fed. R. Evid. 104(e) and was consistent with prior 
Wisconsin practice. For example, a judge may admit plaintiffs 
expert opinion testimony yet opposing counsel is free to impeach 
that testimony using the entire panoply of impeachment, such as 
pias, prior inconsistent statements, and contradiction (testimony 
by opposing experts). 


$ 901.05 ADMISSIBILITY OF CERTAIN TEST RESULTS 

(1) In this section, “HIV” means any strain of human immuno- 
deficiency virus, which causes acquired immunodeficiency 
syndrome. ; . 

(2) Except as provided in sub. (3), the results of an HIV test, as 
defined in s. 252.01 (2m), are not admissible during the course of 
a civil or criminal action or proceeding or an administrative 
proceeding, as evidence of a person’s character or a trait of his or 
her character for the purpose of proving that he or ‘she acted in 
conformity with that character on a particular occasion unless 
the evidence is admissible under s. 904.04 (1) or 904.05 (2) and 
unless the following procedures are used: 

(a) The court may determine the admissibility of evidence 
under this section only upon a pretrial motion. 

(b) Evidence which is admissible under this section must be 
determined by the court upon pretrial motion to be material to 

a fact at issue in the case and of sufficient probative value to 

outweight its inflammatory and prejudicial nature before it 

may be introduced at trial. 

(3) The results of a test or tests under s. 938.296(4) or (5) or 
968.38(4) or (5) and the fact that a person has been ordered to 
submit to such a test or tests under s 938.296(4) or (5) or - 
968.38(4) or (5) are not admissible during the course of a civil or 
criminal action or proceeding or an administrative proceeding. 


[Section 104.5] 


'Wis. Stats. § 901.04(5) Judicial 
Council Committee’s Note (“Wisconsin 
recognizes the jury’s function in weigh- 
ing and determining the credibility of 


testimony with respect to questions of , 


preliminary admissibility already de- 


termined in favor of admissibility by 


the judge.”) (citation omitted). In crim- 
inal cases, the constitution also en- 
sures that the defendant has a full op- 
Portunity to contest the State’s 
evidence, See Crane v. Kentucky, 476 


U.S. 683, 106 S. Ct. 2142, 90 L. Ed. 2d 


636, 20 Fed. R. Evid. Serv. 801 (1986) 


| (although the trial judge found his 


confession voluntary, the defendant 


‘was denied the right to a fair trial 


when he was precluded from attacking 


the reliability of his alleged confession 
at trial). ! ý 
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exclusion under. Wis. Stats. § 904.03." 

Subsection (8) of s. 901.5 applies to test results under 
§ 938.296(4) Guvenile cases) or Wis. Stats. § 968.38(4) (adult of- 
fenders), which broadly pertain to all court-ordered testing for 
sexually transmitted diseases, not just. HIV testing. The rule 
provides a blanket exclusion of'all such evidence-the tests results 
as well as the court order itself-in all proceedings. | 


§ 901.058 ADMISSIBILITY OF EVIDENCE RELATING TO. 
USE OF PROTECTIVE HEADGEAR WHILE 
OPERATING CERTAIN MOTOR VEHICLES 


Evidence of use or nonuse of protective headgear by a person, 
other than a person required to wear protective headgear under 
s. 23.33 (3g), 23.335 (8) (a) or (b), or, 347.485 (1), who operates or 
is a passenger on a utility terrain vehicle, as defined in s. 23.33 
(1) (ng), a motorcycle, as defined in s. 340.01 (82), an all-terrain 
vehicle, as defined in s. 340.01 (2g), or a snowmobile, as defined 
in s. 340.01 (58a), on or off a highway, is not admissible in any 
civil action for personal injury or property damage. This section 
does not apply to the introduction of such evidence in a civil ac- 
tion against the manufacturer or producer of the protective 
headgear arising out of any alleged deficiency or defect in,the 
design or manufacture of the protective headgear or, with respect 
to such use of protective headgear, in a civil action on the sole is- 
sue of whether the protective headgear contributed to the 
personal injury or property damage incurred by another person. 

(2003 Wis. Act 148; 2011 Wis. Act 208, § 210; 2015 Wis. Act 170) 


AUTHOR’S COMMENTS 
§ 1053.1 Protective headgear 


$ 1053.1 Protective headgear ! 2 

Wis, Stats. § 901.053 generally excludes evidence of a person’s 
use (or nonuse) of “protective headgear.” It was created along 
with Wis. Stats. § 895.049, which provides that recovery for dam- 
ages shall not be reduced when the injured person elected not to 
use protective headgear, unless its use was mandated by statute." 
Although the sole stated exception inyolves product liability ac- 
tions against the headgear manufacturer, the exclusionary rule 


*Doe by Doe v. Roe, 151 Wis. 2d 843 (Ct. App. 2007). 
por N.W.2d 437, 441-42 (Ct. App. 


[Section 1053.1] 
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rule. 


IBILITY OF RESULTS OF DUST — 
§ 901.055 ADMTING FOR THE PRESENCE OF LEAD 
The results of a test for the presence of lead in dust ‘ar 
admissible during the course of a civil or criminal actio 
proceeding or an administrative proceeding unless the test v 
conducted by a person certified for this purpose by the 
ment of health services. paled 
(1999 Wis. Act 113; 2007 Wis. Act 20, § 9121(6)(a)) 


AUTHOR’S COMMENTS 
§ 1055.1 Lead-paint testing 


§ 1055.1 Lead-paint testing 


[Section 1055.1] 
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EVIDENC 
o sufficient “data.” 


able manner t 
TED ADMISSIBILITY 
§ 901.06 re which is admissible as to one party or for one 
When ba t not admissible as to another party or for another 
urpose is admitted, the judge, upon request, shall restrict the 
a eae to its proper scope and instruct the jury accordingly. 
“EC Order, 59 Wis.2d R1, R21 (1973) 


AUTHOR’S COMMENTS 
s 106.1 The doctrine of limited admissibility , 
À 106.2 Procedure 


§ 106.1 The doctrine of limited admissibility 

' The doctrine of limited admissibility is a corollary to the 
principle of multiple admissibility, which recognizes that most 
items of evidence are relevant to more than ‘one proposition. Dif- 
ficulties abound when other rules permit some propositions while 
forbidding others. The solution is limited admissibility: Wis. 
Stats. § 901.06 provides that evidence may be “admitted” to prove 
the permissible purpose despite its tendency to also prove the 
forbidden proposition.’ The rule also extends to evidence offered 
against select parties in multi-party litigation, civil and criminal. 


[Section 106.1] 


‘Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§ 5062 (2d ed.) (discussing the doctri- 
nal relationship between limited ad- 
missibility and multiple admissibility). 
See also 1 Wigmore on Evidence 
(Tillers’ rev. 1983) (“In a very real 
sense the entire structure of the mod- 
ern law of evidence rests on the spe- 
cialized and limited use of evidence. 
The ability to extract a particular 
meaning from a piece of evidence is 
what permits courts to select that evi- 
dence that bears on legal issues, and 
it is that ability, of course, that permits 
Courts to exclude evidence that does 
hot bear on a disputed fact of conse- 
quence, The principle that evidence 
may be admitted only for a particular 
Purpose is merely a corollary of this 
view that evidence should focus (in a 
Proper manner) on matters in issue.”), 


p ‘Wright and Miller et al,, Federal 
ractice and Procedure, Evidence 


§ 5062, pp. 242-43 (2d ed.) (observing 
that while “[m]uch of the modern law 
of evidence doubtless emerged from 
the efforts of judges and lawyers to 
cope with multiple inferences,” none- 
theless “problems arise when both 
permissible and impermissible infer- 
ences can be drawn from the same 
piece of evidence”), 

E.g., In Interest of Michael R.B., 
175 Wis. 2d 713, 499 N.W.2d 641, 
648-49 (1993) (defendant found delin- 
quent for the first degree sexual as- 
sault of an eight-year-old girl; citing 
Wis. Stats, § 901.06, the court held 
that the victim’s friend should have 
been allowed to testify about the sub- 
stance of conversations between the 
friend and the victim regarding the 
friend’s sexual activities for the pur- 
pose of showing an alternative source 
of the victim’s sexual knowledge; the 
court warned the trial judge on re- 
mand to carefully screen the proffered 
testimony to eliminate any reference 
to the victim’s prior sexual history, 
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character evidence, subsequent remedial measures, 0 
promise, and the definition of hearsay itself are all predi 


which remains excluded by the rape 
shield statute); D.L. by Friederichs v. 
Huebner, 110 Wis. 2d 581, 607, 329 
N.W.2d 890, 902 (1983) (products li- 
ability action, evidence of subsequent 
remedial measures were introduced 
for impeachment and as relevant to a 
strict liability claim for defective de- 
sign, but could not be used to prove 
negligence). ) 
_ See also Cormican v, Larrabee, 
171 Wis. 2d 309, 491 N.W.2d 180 (Ct. 
App. 1992) (action for traumatic neuro- 
sis involving plaintiff's “unfounded 
obsession” that the medication and 
treatment she received while pre 
caused her child's disabilita Tons 
her child’s disabilities; held 
that evidence about the child's actual 
disabilities was properly admitted; the 
jury needed this evidence to und 
stand the psycholo RAAP 


ot gical evidence ab 
plaintiffs condition a nce About 
Mat Aacingen were pawi instructed 
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$ 5062, p. 253 (2d ed.) (“Rule 10 
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gressive Proceduralist goal of a 
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spite the prejudice that may € 
one of the parties from j y m 
the evidence.”), Wright & Graham 
fers a thoughtful but biting critiqu 
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“the true import of Rule 105 pii 
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: cedural means 
fectuating the doctrine of | 
admissibility, rather than as a m 
guided attempt to codify doc 
trine.” Wright and Miller et ae Fede 
ractice and Procedure, Evid 
§ 5062, p. 252 (2a ed.). Teter y 
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idea of limited admissibility.“ In each instance, admis- 
upon depends upon the proposition for which the evidence is 


"The problem becomes particularly acute when one combines 

the inefficacy of limiting instructions generally with evidentiary 

distinctions that are oblique and in some instances barely 

mprehensible. One well known distinction in hearsay doctrine 

n the use of a statement as proof of “credibility” but not for. the 

“rath of what it asserts.” Another involves expert testimony and 
Fed. R. Evid. 703, which permits experts to rely on inadmissible 
evidence that nonetheless may be disclosed to the jury not as 
proof of those facts but to better understand the expert's reason- 
ing, a distinction so diaphanous that it earned ridicule by 
members of the U.S. Supreme Court.’ These concepts bedevil 
lawyers, judges, and law students who devote hours (let’s hope) 
to their study; to imagine that jurors can grasp such fine distinc- 
tions upon being read a terse instruction is unrealistic, to say the 
least. 

Although the rule is used most often to limit the use of the evi- 
dence to certain factual propositions, it also restricts the use of 
the evidence as to certain parties.’ For instance, in a case involv- 
ing multiple defendants, the plaintiff can introduce the prior 


“See § 401.1 (relevancy), § 404.1 
(character evidence), § 407.1 (subse- 
guent remedial measures), 408.1 (of- 
fers to compromise) and § 801.1 (hear- 
say). Character evidence poses 
perhaps the classic problem of limited 
admissibility. State v. Evers, 139 Wis. 
2d 424, 449, 407 N.W.2d 256, 267 (1987) 
(“Character evidence must always face 
the test of multiple admissibility”). 

Hearsay also poses a daunting 
challenge. An out-of-court statement is 
hearsay only if it is offered to prove 
the truth of what it asserts. The propo- 
nent, then, can easily circumlocute the 
hearsay rule by simply offering the 
statement for something other than 
the truth of what is asserted, although 
the evidence may still be excluded as 
irrelevant or as injecting unfairly prej- 
udicial evidence into the trial, See State 
y. Hilleshiem, 172 Wis, 2d 1,492 N,W.2d 
381 (Ct. App, 1992) (defendant con- 

victed of ten counts of drug-related of- 
fenses; undereoyer officer properly al- 
lowed to testify that other officers told 
him about threats made by defendant 
against the officer and his family; the 


evidence was properly admitted to 
show why the officer testified under 
an alias in other cases; i.e., to show 
the effect of the statement on the 
listener, not as proof that defendant 
uttered such threats; the court also 
observed that there is a presumption 
that the jury will follow instructions 
regarding the limited use of evidence). 
"See § 801.3. 


See the discussion of Fed. R: 
Evid. 703 and the tension it creates 
with a criminal defendant’s confronta- 
tion right at § 802.302. In Williams v. 
Illinois, 567 U.S. 50, 182 S. Ct. 2221, 
183 L. Ed. 2d 89, 88 A.L.R, Fed. 2d 649 
(2012), Justice Kagan in a dissenting 
opinion ripped the rule as a “dodge,” a 
“subterfuge,” and a “neat trick.” 

"Pophal v. Siverhus, 168 Wis. 2d 
533, 484 N.W.2d 565 (Ct. App. 1992) 
(appeal from a judgment dismissing 
plaintiff's medical malpractice case; no 
error occurred where trial court ex- 
cluded two of three doctors’ opinions 
that appeared in the medical records, 
even though the statements were ad- 
missible against the doctors’ employ- 
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a. ust b LETS 
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Wis. Stats. § 901.03(1).° In the 


ers; neither statement was admissible 
against two other party doctors who 
were not employees of the health care 
providers; the court also observed that 
a limiting instruction could have been 
given but that none was requested). 
For further discussion of multiple 
admissibility amongst multiple par- 
ties, see 21 Wright & Graham, Federal 
Practice and Procedure: Evidence 
§ 5064 (2d ed.). 

[Section 106.2] 

~ "See Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence § 5065 (2d ed.) (discussing 
procedures, particularly the need for a 


§ 609.1. 
received because they reveal the 
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of any error on appeal tha BY 
dence was erroneously exclude 
v. Staples, 99 Wis. 2d 364. 3 
N.W.2d 270, 272 (Ct. App. 
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court statement is received into evi- 
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ce without any 
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jater claim that i 
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fthe matter asserted. The proponent cannot 
t was actually offered for something other than 
h of the statement." Nor does it avail the opponent to 
art that he “assumed” the statement was being offered 


-asser 
Mera hing other than the truth of the matter asserted (e.g., 


for somet 
the declar 


ant’s belief as opposed to the reality of the matter). 


When in doubt, object or move for a limiting ruling. 
if the evidence is admissible for only some purposes and not 
he court may apply the discretionary balancing test of 


others, t 


may differ—complicates the temporal 
relationship under Rule 105 [the fed- 
eral counterpart]. Hence, one must 
handle the caselaw under Rule 105 
with care.”). 
See State v. Hines, 178 Wis. 2d 
950, 496 N.W.2d 720, 723-24 (Ct. App. 
1993), where the defendant did not 
object to the admission of a police 
report which contained a statement by 
an informant implicating the defen- 
dant in the crime. Nor did defense 
counsel request an instruction limit- 
ing the use of the exhibit, which was 
not read or otherwise published to the 
jury. The court of appeals found re- 
versible error when the trial court 
later sent the exhibit (now over objec- 
tion) to the jury room during delibera- 
tions. The court acknowledged that the 
report was not admitted for “any lim- 
ited purpose during trial,” but found 
that in the “setting of the trial” it was 
“evident that the sole purpose of the 
police report was to explain the patrol 
officer’s attempts to identify” the sus- 
pect. In essence, the court of appeals 
found that the exhibit was indeed of- 
fered for a limited, nonhearsay pur- 
bose of demonstrating the course of 
the investigation. 
| Such tactics by defense counsel 
put an undue strain on the imagina- 
nes courts and the rules of evi- 
bie efense counsel’s failure to 
ia A to move for a limiting ruling 
cling e exhibit was received is puz- 
iy Peele where the report 
ante the incriminating stater 
of an unidentified informant. 


Nor was it explained why the report 
was even relevant to demonstrating 
the course of the investigation: the po- 
lice officer testified and no use was 
made of the report, or its contents, 
during trial. In short, Hines is valu- 
able only as precedent for those law- 
yers who fail to object in a timely 
fashion and are looking nevertheless 
for a way to preserve an error without 
falling on the sword of ineffective as- 
sistance of counsel. 


“The proponent is not obligated 
to seek a limitation as to its own eyi- 
dence where the opposing party has 
made no objection or limiting request. 
State v. Amundson, 69 Wis. 2d 554, 
570, 230 N.W.2d 775, 783 (1975). 

See Giannelli, Understanding 
Evidence § 6.02, p. 71 (4th ed.) (*An- 
other consequence of failing to object 
is that the admitted evidence becomes 
part of the trial record and may be 
considered by (1) the jury in its delib- 
erations, (2) the trial court in ruling 
on motions (i.e., directed verdicts), and 
(3) a reviewing court determining the 
sufficiency of the evidence,”), 


"See U.S. v, Burton, 987 F.2d 
324, 327-28, 34 Fed. R. Evid. Serv, 415 
(7th Cir, 1991) (where the government 
offered statements made by a cocon- 
spirator without requesting a limiting 
instruction, the jury was free to use 
them for the truth of the matter as- 
serted and the prosecution could not 
argue on appeal that the statements 
had been offered only to supply “con- 
text,” and not as hearsay), 
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Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§ 5063 (2d ed.) (suggesting the court 
consider sundry factors in making the 
determination, including: (1) the im- 
portance of the issue to which the evi- 
dence is directed; (2) the evidence 
which has already been admitted on 
the issue; (3) the availability of other 
means of proof; (4) the “motives” of the 
offeror; (5) the “probative value” of the 
disputed evidence; (6) the prejudice to 
the opponent; (7) the policies underly- 
ing the rules either permitting or 
h the evidence; and (8) the ef- 
factiveness of a limiting instruction), 
"Bee State v, Parr, 182 Wi 
349, 513 N.W.2d 647, 650 fone 
1999) (defendant convicted of child 
ment and child sexual assault 
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EvIDENCE— GENERAL PROVISIONS § 107.1 

i has little sympathy), Courts and commentators 
gwe oO TA DAWA W the fiction that juries are able to compre- 
ay and follow such instructions.’ Regardless of whether a limit- 
we instruction is read, counsel may only argue the evidence for 
4 roper purpose, as delimited by the trial judge’s ruling. Here 
oe le of faith is that the jury will be less-inclined to 


the artic i 
haw (or dwell upon) an improper inference if the lawyers do not 


urge them to do so.° 
This same procedure should be followed where evidence is 
admissible only against certain parties and not others. 


§ 901.07 REMAINDER OF OR RELATED WRITINGS OR 
RECORDED STATEMENTS 
When a writing or recorded statement or part thereof is 
introduced by a party, an adverse party may require the party at 
that time to introduce any other part or any other writing or re- 
corded statement which ought in fairness to be considered 


contemporaneously with it. 


(S.Ct, Order, 59 Wis.2d R1, R22 (1973); amended 1991 Act 32, § 147) 


AUTHOR’S COMMENTS 


§ 107.1 The rule of completeness generally: Written, recorded, and 


oral statements 


§ 107.2 The evidentiary status of the additional evidence 


§ 107.1 The rule of completeness generally: Written, 
recorded, and oral statements 
When a party introduces only part of a document or a few lines 
from a conversation, the inevitable concern is whether the “total 
picture” is being distorted. Are the statements misleading when 
taken out of context? In the words of the Greek playwright 
Euripides, the witness may have “told the truth, but used it like 


the doctor’s incompetence on the: par- 
ticular occasion should have been. ad- 
dressed through a limiting instruction, 
which was not requested); State y, 
Stawicki, 93 Wis. 2d 63, 74, 286 N,W.2d 
612, 618 (Ct, App, 1979) (where defen- 
dant claimed that evidence may have 
been used for a purportedly improper 
Purpose, his remedy was to seek a 
limiting instruction ), 

_ . ‘See Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence $ 5066, p, 858.(2d ed.) (list- 
ing such “illustrious” critics ag 
Learned Hand, who observed that a 


“limiting instruction ‘is, the recom- 
mendation to the jury of a mental 
gymnastic which is beyond, not only 
their powers, but anybody’s else’ ” but 
warning against placing undue weight 
on this skepticism, at least in the 
absence of better empirical studies), 


*See Blinka, Ethical Firewalls, 
Limited Admissibility, and Rule 708, 
76 Fordham L.J, 1229 (2007), See also 
Wright and Miller et al,, Federal 
Practice and Procedure, Evidence 
§ 5067 (2d ed,), 
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it is the law 


4 
ordin 


sities 


j istori j 1 statemi 

leteness, as it has historically applied to ora m 
ae the common law, is encompassed within the bounds 
codified Wisconsin Rules of Evidence.” Specifically, Wis. St 


§ 906.11 empowers trial judges to control the mode and or 


[Section 107.1] 


‘Buripides, Taz Baccuar or EURIPI- 
pes 67 (trans. By Donald Sutherland, 
1968) (online). ; 


?See State v. Eugenio, 219 Wis. 


2d 391, 579 N.W.2d 642, 651 (1998) © 


(the rule “should not be viewed as an 
unbridled opportunity to open the door 
to otherwise inadmissible evidence”), 

tf E.g., U.S. v. Garcia, 530 F.3d 
348, 76 Fed. R. Evid. Serv. 871 (5th 
Cir. 2008) (held that where an agent 
testified from “memory” about a con- 
versation, the rule did not open the 
way to admitting the transcript of the 
interview between the immigration 
agent and the defendant; the court 
discussed approaches taken by other 
courts which look to whether the wit- 
ness’s testimony is “tantamount” to 
putting the substance of a writi or 
recording before the trier of fact): U.S 
v. Yarrington, 640 F.3d 772, 780 (Tth 
Cir. 2011) (reading other portions of 
report was “unnecessary to provide th 

jury with a complete view” of earli F 
statements used by the defendant, W i 
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agent B said during a joint 


the error was harmless); U.S 
508 F.8d 413 (7th Cir. 20 
court properly preclude 
examination of agent A ab 


of the defendant); U.S. v. Vall 
F.3d 902, 93 Fed. R. Evid. Ser 
(9th Cir, 2014) (other portion 
redacted document were unnece 
to prevent any misleading use 
portions that were admitted). 


"Wis. Stats. § 901.07 
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j r foster the “effective ascertainment of the 
R opat E on counsel to invoke the rule in a timely 
pn er that specifies why the additional evidence is necessary to 
N any misimpression.° The federal courts hew the same line. 
trie leading U.S. Supreme Court case demonstrates the ap- 
lication of the rule of completeness. In Beech Aircraft Corp. U. 
nyA the plaintiff sued an aircraft manufacturer for its al- 
leged culpability in a plane crash that killed his wife, the pilot. 
The plaintiff theorized that a power failure caused the crash. At 
trial the defendant manufacturer called the plaintiff adversely 
and introduced selected parts of a letter written by the plaintiff 
in a manner that cleverly yet misleadingly suggested that the 
laintiff himself believed that pilot error was the prime cause 
and that he had developed the power failure theory only later.for 
purposes of litigation. During the “cross-examination” (obviously 
friendly) of the plaintiff by his own counsel, the trial judge 
precluded plaintiff from introducing other parts of the letter 
which would have dispelled this misimpression. The United 
States Supreme Court held that the trial court erred when it 
rejected the plaintiffs additional evidence. i 
The Supreme Court explained the common-law rule and the 
narrow reach of Fed. R. Evid. 106: 


The common-law “rule of completeness,” which underlies Federal 
Rule of Evidence 106, was designed to prevent exactly the type of 
prejudice of which [plaintiff] complains. In its aspect relevant to 
this case, the rule of completeness was stated succinctly by 
Wigmore: “the opponent, against whom a part of an. utterance has 
been put in, may in his turn complement it by putting in the 
remainder, in order to secure for the tribunal a complete under- 
standing of the total tenor and effect of the utterance.” 7 J. 
Wigmore, Evidence in Trials at Common Law Sec. 2113, p. 653 (J, 
Chadbourn rey. 1978), The Federal Rules of Evidence have partially 


inte 


"State v. Eugenio, 219 Wis. 2d Rule 106 objection, ‘the party urging 


391, 579 N.W.2d 642, 650 (1998) (dis- 
cussing Wis. Stats. § 906.11) (quoting 
the treatise). In light of Wis. Stats. 
§906:11, Justice Bradley, writing for 
the court, determined that it was un- 
necessary to “reach back to the com- 
mon law rules of evidence” in order to 
resolve the issue. Cf. State v. Sharp, 
180 Wis, 24 640, 511 N.W.2d 316, 
322-93 (Ct. App. 1998) (which’ held 
that the common-law rule continues to 
exist in Wisconsin), - é 


admission of an excluded conversation 
must specify the portion of the testi- 
mony that is relevant to the issue at 
trial and that qualifies or explains por- 
tions already admitted.’ ”) (citations 
and internal quotation marks omit- 
ted), 


‘See Eugenio, 579 N.W.2d at 650, 
citing federal cases. See especially US. 
v. Haddad, 10 F.8d 1252. 39 Fed, R. 


24 


Evid. Serv, 1332 (7th Cir, 1993), 


"Beech Aircraft Corp. v. Rainey, 
488 U.S. 153, 109 S. Ct: 439, 102 È e 
Ed. 2d 445, 1989 A.M.C, 441, 26 Fed, 7 
R. Evid, Serv, 257 (1988), mukia a 


H E.g., McCoy v. Augusta 
Ty lass Coatings, Inc., 593 F.3d 
ae 747, Prod, Liab. Rep. (CCH) P 

356 (8th Cir, 2010) (“To sustain a 
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the trier of fact absent other parts 
rovides two opportunities to recti 
ing portrayal of an oral conver 


written or recorded document. 


First, as in Rainey and Eugeni 
her oppor 
examine the witness in order to 
information. Such rehabilitation is sanctioned not only 
Stats. § 901.07 and the common law, 
found in Wis. Stats. § 904.01 
as the court’s authority to cor 


to wait until his or 


inciples of relevancy 
Stats. § 904.02, as well 


mode and order of interrogation under Wis. Stats. 


The second option 


Beech Aircraft Corp. v, Rai 
488 US. 153, 109 S, Ct. 439, 451, 103 
aig 445, 1989 A.M.C, 441, 26 
j, fin Serv, 257 (1988) (notes 


“Rainey, op S.Ct, at 461, 
State v, Bohannon, 
87, {| 27, 349 Wis, 2d FMT Nw 
ye (Ct, App, 2018) (in a felony mur: 
ss prosecution, the trial court prop: 
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ar portions of the recordings en 


56 


ion can } 
the material re 


on : i 
nt HG therefore adm 


use of other parts 


gation or 


o (apparently), a party ma: S 
tunity to cross-examine OF 


permits the contemporaneous rectifi 
. , . * sie à : e ; 
the misleading or unfair inference. In essence, the part: 
rectification may “interrupt” the witness’s examinatio 


Į 


fy an incomplete and 1 
fragmentary 1 
11; Se 


bring out the ad 


but also by 


§ 906. 


claims ought to have be 
nor did he cite hape ran 
these recordings in the recor 
agrong HAN the “ne pis By À 
re played to th NN ee 
Meshan, MOGLIA Ape M18, 44 
ass Wis, 2d 121, 630 N.W.2d 72! 
ai 2001) (reversible error to 
of the victim's prior May 
under the rule of completenes 
Proponent failed to ahasi 
ae statement that 
d would tend to misle 

x ditional portions of tl 
Seana admitted”), ie 


ee eS en a i OO <i 


EvIDENCE— GENERAL PROVISIONS $ 107.1 


usual case) and request that, the additional information be given 
to the jury “then and there.” Where the rectification concerns a 
writing or recorded statement, or part thereof, the procedures are 
explicitly set forth in Wis. Stats. § 901.07, The trial judge 
determines whether the additional material “ought in fairness” to 
pe considered contemporaneously with the information conveyed 
by the proponent.” The judge may consider the adequacy of a 
delayed examination in forestalling the misimpression, Some- 
times the proponent will accede to the request to avoid any 
impression that he or she has deliberately misled the trier of 
fact, Wis. Stats. § 901.07 allows the introduction of other parts of 
the writing or recorded statement, or additional writings or re- 
corded statements, as long as the material is needed to provide 
the context. 

The contemporaneous admissibility of other parts of an oral 
conversation are governed by the same principles; the rationale 
is identical. The court’s authority is grounded in its power to 
control the mode and order of interrogation in order to effectively 
ascertain the truth, as provided in Wis. Stats. § 906.11.” It is 
also firmly rooted in the principles of relevancy, as succinctly 
described by the Wisconsin Supreme Court: 

All relevant evidence is admissible unless otherwise provided by 
law. See [Wis. Stats. § 904.02.] The critical consideration in rule of 
completeness cases is whether the part of the statement offered 
into evidence creates an unfair and misleading impression without 
the remaining statements. Where a distortion can be averted, the 
material required for completeness is relevant to a fair 
representation. Thus, the evidence is admissible unless otherwise 


proscribed by law." ! 


The additional evidence can take various forms. Other parts of 


Eugenio, 579 N.W.2d at 650 
(quoting the treatise). 
E.g., State v. Hershberger, 2014 
WI App 86, {J 43-45, 356 Wis. 2d 220, 
853 N.W.2d 586 (Ct. App. 2014) (in a 
prosecution of a dairy farmer for vio- 
lating the terms of a holding order 
obtained by the State that forbade him 
from selling or moving specified meat 
and dairy products, the trial court 
properly redacted parts of the holding 
order and precluded the defendant 
from introducing those sections under 
the rule of completeness; the excluded 
sections were not relevant to the crim 
inal charge and in any event would 
have played into an improper collat- 
eral attack on the holding order itself), 


"Eugenio, 579 N.W.2d at 650-51, 


“Eugenio, 579 N.W.2d at 651, 

q 39. 
E.g., In re Commitment of 
Sugden, 2010 WI App 166, J 34, 330 
Wis. 2d 628, 795 N.W.2d 456 (Ct. App. 
2010) (ch. 980 commitment in which 
Sugden sought a new trial on a vari- 
ety of grounds, including flaws in the 
State’s expert opinion testimony; rely- 
ing on the rule of completeness, Sug- 
den contended that he was entitled to 
put before the jury a statement in one 
expert's report that referred to the risk 
he would reoffend in light of parole 
supervision; held that the trial court 
properly excluded this passage since it 
was not necessary to clarify the ex- 
pert’s opinion about Sugden’s danger- 
ousness and would have misled the 
jury by “suggesting that it should take 
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request, to the limited purpose 


supervision into account in deciding 
whether it is likely Sugden will reof- 
fend,” an otherwise impermissible fac- 
tor); State v. Meehan, 2001 WI App 
119, JJ 26-28, 244 Wis. 2d 121, 630 
N.W.2d 722 (Ct. App. 2001) (reversible 
error to admit all of the victim’s prior 
testimony under the rule of complete- 
ness; the proponent failed to show 
“how portions of the statement that 
have been admitted would tend to 
mislead the jury if additional portions 
of the statement were not admitted.”). 


This appears to have been the 
case in Eugenio, although that precise 
issue was not raised before the su- 
preme court. State v. Eugenio, 219 
Wis. 2d at 397, 579 N.W.2d at 645, 
Still, the leeway to call other witnesses 
certainly seems to fall within the fol- 
lowing language: 

{| 37 The rule of completeness for writ- 
ten statements as set forth in [Wis, 
State. $901.07) and the oral rule of 
completeness in [Wis, Stats, 
$ 906,11(1)] are both designed to make 
presentation of evidence fair and 
effective in order to ascertain the truth, 
As noted by the United States Supreme 
ue in Beech Aircraft Corp, v, Rainey: 
‘n proposing Rule 106, t 
Committee stressed that te rbd 
in any way circumscribhe the right of 

, the adversary to develop the matter ` 
po Cross-examination or as part of 
his own case’ We take this to be a 
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Does this mean, then, that the additional evidence acquires the 
game evidentiary status as the original evidence? In State v. 
Anderson’ the court of appeals addressed the collision of the 

hearsay rule and the rule of completeness where a criminal 
defendant sought to introduce other (mostly Adbabte tite parts of 
a statement he had given to the police, Predictably, the prosecu- 
tion had offered the more incriminating passages as admissions 
hy a party opponent and later blocked the defense’s effort to 
introduce the exculpatory parts and therefore present his defense 
without taking the witness stand. (The defendant’s attempt to of- 
for his own—and not a party opponent’s—statements fell outside 
the admissions exemption, of course; the hearsay apparently 
failed to qualify under any other exception.) Relying on Eugenio, 
the court navigated between the competing extremes by permit- 


say rules block admittance of the evi- 
dence at issue here. However, where 
the evidence is offered not to prove the 
truth of the matter asserted, but rather 
for some other purpose, such as provid- 
ing a fair context on which the trier of 
fact can evaluate the evidence already 
offered by the opposing party, the evi- 
dence is by definition not hearsay. In 
other cases, where the evidence may 
fall within the classic definition of 
hearsay, the circuit court in its discre- 
tion may determine whether the fair- 
ness requirement of the rule of com- 
pleteness outweighs the principles 
underpinning the exclusionary rules 
and permits the trier of fact to consider 
the additional offer of oral statements. 
The rule of completeness, however, 
should not be viewed as an unbridled 
opportunity to open the door to other- 
wise inadmissible evidence. Under the 
rule of completeness the court has 
discretion to admit only those state- 
ments which are necessary to provide 
context and prevent distortion. The 
circuit court must closely scrutinize the 
proffered additional statements to 
avert abuse of the rule, As the court 
noted in Wikrent v, Toys R Us, Inc., 179 
Wis, 2d 297, 809-10, 507 N.W.2d 180, 
134-35 (Ct. App. 1993), overruled on 
other grounds, Steinberg v, Jensen, 194 
Wis, 2d 489, 584 N,W.2d 361 (1995), 
“an out-of-court statement that is in- 
consistent with the declarant’s trial 
testimony does not carry with it, like 
some evidentiary Trojan Horse, the 
entire regiment of other out-of-court 
statements that might have been made 
contemporaneously,” 


Eugenio, 579 N,W,2d at 651-52 (cita- 


tions omitted). 

The federal case law is a mixed 
bag. See U.S. v. Harvey, 653 F.3d 388, 
394-95 (6th Cir. 2011) (the defense’s 
cross-examination of an agent permit- 
ted the government to use other por- 
tions of recordings that had been sup- 
pressed; ignoring the trial judge’s 
warnings, “[dlefense counsel all but 
invited the court to admit the evi- 
dence”). 

See also Saltzburg, Martin, and 
Capra, Federal Rules of Evidence 
Manual § 106.02[3] (8th ed.) (address- 
ing otherwise “inadmissible hearsay,” 
the authors adopt the “open door” 
principle, contending that “[t]he ap- 
propriate way to resolve the hearsay 
issue is to hold that the party who of- 
fers an incomplete statement or docu- 
ment forfeits any hearsay objection to 
completing evidence that is necessary 
to correct a misleading impression”). 
While hearsay is the most common 
ground of inadmissibility in the case 
law, it should be kept in mind that the 
proffered evidence may be inadmis- 
sible under any rule of evidence, eg, 
the character rules. See Giannelli, 
Understanding Evidence § 29.05 (4th 
ed,); Graham, Handbook of Federal 
Evidence § 106:1 (7th ed.) (but also as- 
serting that “door opening’s” applica- 
tion to Rule 106 is an open question), 
at n,12, 


IState v, Anderson, 280 Wis, 2d 
121, 600 N.W.2d 918 (Ct, App. 1999). 
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We hold that when a defendant in a 
criminal case objects to testimony of | 
his out-of-court statement as incom- 
plete, or attempts to cross-examine the 
witness on additional portions of the 
defendants out-of-court statement and 
the State objects, the court should 
make the discretionary determination 
required by Eugenio without regard to 
whether the defendant intends to 
testify. Once the court has determined 
aaor additional poon of the state- 
ment is necessary under the Eugeni 
standard, it must permit the ncaa 
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ing parts on the same footing as those originally offered. Simply 
ut, the additional evidence “which ought in fairness: to be 
considered” is also admissible under the rule of completeness.° 
Juries, like all people (even lawyers), are ill-equipped to draw 
tortured distinctions between statements offered for their “truth” 
and those admitted solely to provide “context.” Nor does it seem 
necessary to carve out a unique rule for admissions by party 
opponents. The real protection is Hugenio’s trenchant reminder 
that the rule of completeness is not an “unbridled opportunity” to 
waft inadmissible evidence before the jury; the trial judge should 
admit only those statements “which are necessary to provide 
context and prevent distortion.” This standard suffices without 
resort to a meaningless limiting instruction. When applying the 
rule of completeness, the judge is, in effect, ruling that a bal- 
anced, fair presentation of the evidence includes those parts 
requested by objecting counsel. Doctrinal messiness dissipates by 


conceptualizing the evidence as a single, admissible unit.’ 


§ 901.08 ADMISSIBILITY OF SEXUAL CONDUCT 


(1) In this section: 


(a) “Sexual conduct” means any conduct or behavior relating 
to sexual activities, including prior experience of sexual inter- 
course or sexual contact, use of contraceptives, and sexual life- 


style. 


(b) “Sexual misconduct” includes a violation of s. 940.22 (2), 
940.225 (1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 948.025, 
948.05 (1) or (1m), 948.055 (1), 948.06, 948.07, 948.075, 948.08, 
948.09, 948.095, 948.10, or 948.11 (2) and includes sexual 
harassment, as defined in s. 111.32 (13). 


(c) “Victim” means a person against whom sexual misconduct 


‘Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
$ 5078.3 (2d ed.) (discussing the com- 
peting views and criticizing commen- 
tary that “evades” the problem by “fly- 
ing the open door flag” instead of 
recognizing that the common law rule 
made the remaining evidence admis- 
sible without resort to fictions such as 
context”), These commentators fur- 
ther observe that “door opening” is 
among a “number of bastard doctrines” 
that arose to “surmount inconvenient, 
rules of evidence,” Wright and Miller 
et al., Federal Practice and Procedure, 
Evidence § 5078,3 (2d ed,), 


_ "Eugenio, 579 N.W.2d at 651, See 
Wright and Miller et al., Federal 


Practice and Procedure, Evidence 
§ 5087 (2d ed.) (“courts should recog- 


¡nize that Rule 106 makes inadmissible 


evidence admissible and not pile an- 
other incomprehensible limiting in- 
struction on the jury”) (citing the 
treatise), 


*See Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence § 5078.3 (2d ed.) (critiquing 
Anderson and the approach that ad- 
mits the remaining statements just for 
“context”), For a discussion of the 
common-law rule, see 21A Wright & 
Graham, § 5078.2, — 
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$. 108:1 “Rape shield” protection in civil litigatio1 
Wis. Stats. § 901.08 creates limited “rape shield” pro 
sexual assault victims in civil litigation. Although ra 
statutes have protected victims in criminal cases since tl 
such safeguards have been unavailable in civil case 
through §§ 904.03 and 906.11, the latter giving the judge 
to protect witnesses from undue embarrassment o; H wat 
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conduct is also relevant and not unfairly prejudicial or a waste of 
time. The exception contemplates evidence of “specific instances,” 
put here too the judge has the power to shape the evidence in 
ways that avoid “undue embarrassment” as well as unfair preju- 
dice and a waste of time. 

The second exception applies when there is a question about 
the “actual cause” of the victim’s injury. For example, a victim 
may claim that the “alleged offender” infected him or her with a 
sexually transmitted disease but the defense asserts that a third 

arty caused the condition. Assuming the exception applies, 
§ 904.03 and § 906,11 may be invoked to shape the proof in ways 
that avoid overly time consuming inquiries into intensely private 
matters: The rule requires an in camera hearing during which 
the judge must be convinced that the other sexual conduct was 
the “actual cause.” It would seem that the burden of proof falls 
under § 901.04(1), that is, it is a preliminary question of admis- 
sibility that the judge must find by a preponderance of the 
evidence. Weight is left to the jury, which is not bound by the 
judge’s finding in any event. 

Unlike the criminal rape shield statute, there is no explicit 
exception for prior instances of untruthful allegations of sexual 
assault by the victim. Nonetheless such instances may nonethe- 
less be admissible under Wis. Stats. § 906.08(2) as a prior 
‘nstance of untruthful conduct, subject to § 904.03. 


§ 901.09 SUBMISSION OF WRITINGS; LANGUAGES 
OTHER THAN ENGLISH 

(1) The court may require that a writing in a language other 
than English offered in evidence be accompanied by a written 
translation of the writing into English with an attached affidavit 
by the translator stating his or her qualifications to perform the 
translation and certifying that the translation is true and correct. 

(2) A party may object to all or parts of a translation offered 
under sub. (1) or to the qualifications of the translator. The court 
may order a party objecting to all or part of a translation to 
submit an alternate translation of those parts of the original 
translation to which the party objects, accompanied by a 
translator’s affidavit as described in sub. (1). If an objection is 
made to the qualifications of the translator and the court finds 
that the translator is not qualified the court may reject the of- 
fered translation on that ground alone without requiring an 
alternative translation by the objecting party. 


(3) The court may require a party offering into evidence a 
translation under sub. (1) or an alternative translation ordered 
by the court under sub. (2) to bear the cost of the translation. 

(S.Ct. Order 09-03; 2010 Wis. Act 100) 
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CHAPTER 902 EVIDENCE—JUDICIAL NOTIC 
$ 902.01 - Judicial Notice of Adjudicative Facts 


201.1 General considerations governing judicial notice | 
§ 201.2 «Adjudicative facts” (distinguished from “legislative” facts 
and common knowledge) : : : 

g 201.3 “Indisputable” facts and their sources 


§ 201.4 Procedure for taking judicial notice of adjudicative facts 


902.02 Uniform Judicial Notice of Foreign Law Act 
$ 202.1 Commentary . i | 
§ 902.03 County and Municipal Ordinances; Administrative Rules of 
State and Federal Agencies 
§ 203.1 Commentary 


$ 902.01 JUDICIAL NOTICE OF ADJUDICATIVE FACTS 
(1) Scope. This section governs only judicial notice: of adjudica- 
tive facts. | , . De 
(2) Kinds of facts. A judicially noticed fact must be one not 
subject to reasonable dispute in that it is any of the following: 
(a) A fact generally known within the territorial jurisdiction 
of the trial court. : TENA 
(b) A fact capable of accurate and ready determination by 
resort to sources whose accuracy cannot reasonably be 
questioned. | ' BN rd , 
(3) When discretionary. A judge or court may take judicial 
notice, whether requested or noty HY | 
(4) When mandatory. A judge or court shall take judicial no- 
tice if requested by a party and supplied with the necessary 
information. | Ce MN , | 
(5) Opportunity to be heard. A party is entitled upon timely 
request to an opportunity to be heard as to the propriety of tak- 
ing judicial notice and the tenor of the matter noticed. In the 
absence of prior notification, the request may be made after 
judicial notice has been taken. =~ PETE On a 
(6) Time of taking notice. Judicial notice may be taken at 
any stage of the proceeding. 
(7) Instructing jury. The judge shall instruct the jury to ac- 
cept as established any facts judicially noticed. sg 
(S.Ct. Order, 59 Wis.2d R1, R23 (1973); amended 1999 Act 85, § 173). 
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